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FOREWORD 


The 2009 Failed States Index, a collaborative ven- 
ture between Foreign Policy and The Fund for Peace, 
identifies many nations as being in danger of becoming 
failed states — in fact, two-thirds of the world' s states are 
critical, borderline, or in danger of becoming just that. 
Failed states do not possess the necessary conditions to 
have truly sovereign governments that meet the needs 
of their populations. 

Colombia garnered a rating of 89 on the 2009 
Failed States Index, just below that of Kyrgyzstan. It 
has experienced conflict for decades and as Dr. Gabriel 
Marcella observed, was a "paradigm for a failing state" 
in that it was replete with terrorism, kidnapping, 
murder, corruption, and general lawlessness. But 
today it is much safer through the imposition of the 
Rule of Law. 

Dr. Marcella addresses the rule of law and its 
impact on Colombia. The Peacekeeping and Stability 
Operations Institute and the Strategic Studies Institute 
are pleased to offer this monograph as part of an 
international conversation regarding the prevention of 
failed states and the maintenance and improvement of 
states that have not yet degenerated to that level. 



JOHN A. KARDOS 
Colonel, U.S. Army Director 
Peacekeeping and Stability 
Operations Institute 



Director 
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SUMMARY 


Colombia has experienced conflict for decades. In 
the 1990s it was a paradigm of the failing state, beset 
with all manner of troubles: terrorism, kidnapping, 
murder, drug trafficking, corruption, an economic 
downturn of major scope, general lawlessness, and 
brain drain. Today the country is much safer, and 
the agents of violence are clearly on the defensive. 
Nonetheless, much work lies ahead to secure the 
democratic system. Security and the rule of law are 
fundamental to the task. As the monopoly over the 
legitimate use of force is established, democratic 
governance also needs the architecture of law: ministry 
of justice, courts, legislative scrutiny, law enforcement 
agencies, regulatory bodies, public defenders, police, 
correctional system, legal statutes, contracts, university 
level academic education to train lawyers, judges, and 
investigators, along with engagement with civil society 
to promote a culture of lawfulness. Security without 
the rule of law puts a society at risk of falling into a 
Hobbesian hell. 

This paper explores the impact of revolutionary 
changes in the administration of law on governance 
in Colombia. While fighting a long and difficult war 
against terrorists and narcotics traffickers, Colombia 
began converting its judicial system from the Roman 
law based inquisitorial system to an accusatory system. 
The United States has assisted with money and advice 
as part of its overall support program under Plan 
Colombia. The changes are already showing remark- 
able results in expediting criminal cases through the 
courts and in making the legal process more accessible 
to the people, thereby restoring confidence in the badly 



battered judicial system. The lessons to be drawn are 
important for statesmen throughout the world because 
Colombia may very well be the best ongoing laboratory 
for democratic state building. For example, rule of 
law programs cannot be sustained without adequate 
security, which must also be established within legal 
norms. The host country must design, implement, and 
make the sacrifices for its own program of reform and 
institution building in order for the effort to take deep 
roots in the political culture. Moreover, the primacy 
of legitimacy and the rule of law must be a central 
component of instruction, doctrine, and education and 
planning for post-conflict reconstruction governance 
activities. Therefore, Colombia is a paradigm that 
needs to be extensively studied by strategists looking 
for wisdom in the nexus between security, the rule of 
law, and democratic governance. 



DEMOCRATIC GOVERNANCE AND THE RULE 
OF LAW: 

LESSONS FROM COLOMBIA 


The presence of the rule of law is a major factor in 
assuring voluntary acceptance of a government's 
authority and therefore its legitimacy. A government's 
respect for preexisting and impersonal legal rules can 
provide the key to gaining it widespread, enduring social 
support. Such government respect for rules — ideally 
ones recorded in a constitution and in laws adopted 
through a credible, democratic process— is the essence 
of the rule of law. As such, it is a powerful potential tool 
for counterinsurgents. 

The U.S. Army-Marine Corps 

Counterinsurgency Field Manual 1 


Introduction. 

Colombia has experienced conflict for decades. In 
the 1990s it was a paradigm of the failing state, beset 
with all manner of troubles: terrorism, kidnapping, 
murder, drug trafficking, corruption, an economic 
downturn of major scope, general lawlessness, and 
brain drain. To top it off, the government was losing 
territory to an assortment of criminals that made war 
against the state and society. Today, Colombia is a 
much safer place, though the job is far from finished. 
This paper explores the impact of advances in the rule 
of law on governance. It then draws lessons learned 
that go beyond Colombia. The thesis is that Colombia 
is a paradigm that needs to be extensively studied by 
statesmen looking for wisdom in the nexus between 
security, the rule of law, and democratic governance. 
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The Imperative of the Rule of Law in the 
Democratic State. 


Any discussion of democratic governance in 
conflicted societies must begin with security and the 
rule of law. Although security, state presence, and so- 
cial and economic progress are all important mutually 
reinforcing elements in establishing a government's 
authority and legitimacy, it is the rule of law and its 
acceptance by the people that binds them all together. 

Democracy is not possible without security, and 
security without the rule of law is a Hobbesian hell. 
Achieving security and the rule of law requires political 
will, resources, and time to repair and build institutions 
and develop the rules of democratic community that 
are generally accepted by the populace. That is why the 
Constitution of the United States and the Declaration 
of Independence are such singular documents. They 
codified a long process of institutional and political 
development that began before the Magna Carta in 
1215 and ultimately transformed 13 colonies into a 
democratic state that survived a great civil war and 
is still evolving in the 21st century. Indeed, the Magna 
Carta was itself the result of the security and enforce- 
ment of the King's Law, established by English 
monarchs as early as Henry II (1154-89). Within the 
security provided by the Magna Carta, the barons 
took the first steps towards what eventually became 
widespread parliamentary democracy. 

The rule of law makes democracy work because 
law is the collective will of society, making possible 
the monopoly on the legitimate use of force, equal 
rights, and social order. Six elements comprise the 
rule of law: order and security, legitimacy, checks and 


2 



balances, fairness, effective application, and efficiency 
and integrity . 2 As the monopoly over the legitimate 
use of force is established, democratic governance 
also needs the architecture of law: ministry of 
justice, courts, legislative scrutiny, law enforcement 
agencies, regulatory bodies, public defenders, police, 
correctional system, legal statutes, contracts, university 
level academic education to train lawyers, judges, and 
investigators, along with engagement with civil society 
to promote a "culture of lawfulness ." 3 

International law privileges the state, while the just 
war doctrine ( jus ad bellum and jus in hello) makes the 
state the competent authority in the resort to the use of 
violence for legitimate purpose, such as defense and 
public security. Ipso facto, the state has internal and 
external legitimacy and a monopoly on the use of force 
that no other entity, such as terrorists and guerrillas, 
can have. Since the rule of law represents a society's 
collective will on values and norms, justice becomes 
essential for healing wounds between groups that 
have been killing each other. Post-conflict situations 
demand restorative justice, which requires the search 
for truth, assigning blame, finding the appropriate 
balance between forgiveness and punishment for 
the guilty, providing reparations and satisfaction to 
victims, establishing confidence in the peace process 
and in state institutions, and enforcing the law as 
essential for sustainable peace. 

All of the above presupposes the existence of 
an effective state, endowed with the capacity and 
resources to perform these functions: exercise legiti- 
mate monopoly on the means of violence, administra- 
tive control, management of public finances, invest- 
ment in human capital, delineation of citizenship 
rights and duties, provision of infrastructure services. 
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formation of the market, management of the state's 
assets (envi-ronment, natural resources, and cultural 
assets), international relations, and rule of law . 4 The 
functions are mutually dependent. Accordingly: 

When these functions are performed in an integrated 
fashion, a virtuous circle in which state decisions 
in different domains bolster enfranchisement and 
opportunity for the citizenry. This process reinforces the 
legitimacy of the decision makers and their decisions, 
engendering trust in the system as a whole. By contrast 
failure to perform one or many of these functions leads 
to the creation and acceleration of a vicious cycle. This 
results in the creation of contending centers of power, 
the multiplication of increasingly contradictory and 
ineffective decision-making processes, the loss of trust 
between citizens and the state, the delegitimization of 
institutions, the disenfranchisement of the citizenry, 
and, ultimately, the resort to violence . 5 

The ineffective state is a recurring challenge in much 
of the world. Criminal violence, terrorism, human 
rights atrocities, humanitarian disasters, destruction of 
the environment, contraband, displaced populations, 
gun-running, illegal immigrants, and narco-trafficking 
across undefended borders are the price the global 
community pays for weak and failed states. An 
effective democratic state should have strategic and 
operational capacity among its ministries to provide 
security, justice, and other services to the people. 

However, a democratic state is not cheap. The 
effective democratic state needs resources, including 
but not limited to the hiring and professionalizing 
of human talent and assembling budgets to perform 
essential functions. Therefore, to govern is to tax. In this 
regard, meager tax revenues are another reason that 
historically weak states, such as Colombia, have been 


4 



unable to deal with substate threats. Unfortunately, 
democratic states do not emerge from campaign plans 
and budget cycles. They emerge from a long historical 
process of push and pull between contending powers 
in a society, who, to avert chaos and killing, agree to 
empower and constrain central authority through 
some form of checks and balances. This is far from an 
orderly process. The dilemma is that authority must be 
established before it can be constrained. 6 The challenge 
to the modern state and nation builders is determining 
how to establish authority as well as how to constrain 
it. 

No post-conflict society has achieved complete jus- 
tice, with all the perpetrators appropriately punished 
and adequate reparations made to all the victims. 
Yet, lack of complete success in past endeavors does 
not exempt governments from making the greatest 
efforts at justice. 7 The ambiguous nature of conflict 
in the 21st century makes the rule of law even more 
salient. An assortment of criminals and terrorists will 
avoid conventional tactics by targeting civilians and 
controlling territory by fear, hate, corruption, and 
population displacement. 

Because the complexities of conflict in the 21st 
century pit the state against criminals, the state must 
be the authoritative defender of standards of human 
decency and law. This, of course, is the core reason why 
states and their military forces must obey and be held 
to a higher standard, whether they like it or not. Since 
the state and its officials are themselves bound by laws, 
they cannot act arbitrarily or abusively. In Colombia, 
as in the Central America of the 1980s, some military 
officers have railed against U.S.-imposed human 
rights conditions. Yet a strong argument can be made. 
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and is so recognized by modem elements within the 
armed forces, that these conditions have contributed 
to establishing and strengthening the authority and 
legitimacy of the state. 

Stability, Reconstruction, and Legitimacy. 

The planning and execution of stability and recon- 
struction operations must balance the need for security 
with the imperative of justice. The task is to achieve 
both without putting the state's legitimacy at risk by 
achieving security at the expense of justice. Legitimacy 
is the conditional right that the people confer on the 
government to govern. It has a procedural (elections, 
rules, ability to organize and compete for political 
power) and a substantive connotation, the latter 
requiring effective governance . 8 Legitimacy affects 
all aspects of democratic governance. For example, 
policemen can perform their duties if the people regard 
the government and its uniformed representatives 
as legitimate, honest, and professional officers of 
the law. Simply put, legitimacy is power, at home 
and abroad. Legitimacy itself demands a system of 
vertical and horizontal accountability, which must be 
structured and empowered to function . 9 In vertical 
accountability, office holders are answerable to the 
citizen-electors; in horizontal accountability, office 
holders are answerable to other institutional actors 
in the government, such as courts, the opposition in 
parliament, audit agencies, ombudsmen, commis- 
sions, and central bank. 

Accountability reinforces legitimacy and combines 
with the rule of law to constrain the abuse of power. The 
dilemma is that "illegitimacy is an irrelevant concept 
when there is no alternative to the current order ." 10 
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This unfortunately describes the geographic spaces 
that are not controlled by governments but instead by 
an assortment of criminals, terrorists, and liberation 
movements such as those found notably in such places 
as Colombia and Afghanistan. 

The United States has a mixed record in post- 
conflict reconstruction activities, ranging from being 
the occupying power in Germany and Japan after 
World War II to Panama after Operation JUST CAUSE 
in 1989-90, and to such frustrations as contemporary 
Iraq and Afghanistan. 11 The luxury of internationally 
recognized military occupation, with unlimited 
legitimacy, time, and resources to accomplish state- 
building and nation-building, is rare now and will be 
in the future, as will the total war and total strategy 
of World War II. Nonetheless, the United States and 
the democratic community of nations are likely to be 
engaged in providing a range of economic, technical, 
and military assistance and advice to friendly states 
to improve their security, their capacity for social and 
economic development, and the rule of law. While the 
United States remains the anchor of global security and 
the leader for democratic change, the relative decline 
of the state on a global basis is likely to produce more 
security challenges and humanitarian crises in the 
future. 12 

U.S. foreign policy and military strategy are firmly 
rooted in the belief that the United States is an agent 
for moral good, possessing the means, if not always 
the will, to use force to assist in situations. U.S. citizens 
expect their diplomats and armed forces to leave 
in place a better peace of which they can be proud. 
Perhaps due to significant U.S. energy, influence, and 
involvement, both Germany and Japan emerged from 
the post-World War II context as thriving democracies 
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and economic powerhouses. Even Panama today 
is much better in many measures than it was in the 
days of the 1980s thugs. Whether that holds true for 
truly failed states like Haiti, which has practically lost 
the ecological basis for human survival, or Somalia, 
remains to be seen. 

Colombia in Strategic Context. 

Given this backdrop, the Colombian case holds 
important lessons for American statesmanship in 
post-conflict societies. U.S. support to Colombia is 
of a very different category than that in classic post- 
conflict stability operations. Colombia is one of a 
number of countries which is neither failed nor failing. 
Although it faces serious problems of internal conflict, 
it also has enormous human capacity in a highly 
educated professional class and the resources and 
political commitment by the government to strengthen 
governance. Therefore, Colombia faces a long period 
of building and rebuilding the institutional capacity to 
prevent further conflict, establish effective democratic 
governance and support for civil society, expand 
social services such as education and health, expand 
infrastructure and market mechanisms, and address 
the needs of displaced people. 13 

Moreover, Colombia does not present a classic 
scenario which moves from conflict to a peace agree- 
ment and post-conflict phase. As noted by Colombian 
scholars: "The decentralized nature of the illegal armed 
groups, supported by strong illegal economies, drug 
trafficking, extortion, and other illicit activities, makes 
it unlikely that a single universal agreement will secure 
the complete disarticulation and end of the violence 
which those groups generate." 14 Colombia is likely 
to face continued low level violence into the future. 



requiring a long-term effort at establishing security 
and the capillary system of governance, to include the 
rule of law throughout the national territory. 

Thus, Colombia is not a classic post-conflict society 
that is trying to build or rebuild its institutions from 
scratch. In fact, Colombia has one of the most solid 
procedural (as opposed to substantive) democracies in 
Latin America, though not necessarily an inclusive or 
a just one. 15 One student of Colombia's judicial system 
notes that the political system remains exclusive, 
clientelistic, and alienated from large sectors of society. 
Moreover, the state lost the legitimate monopoly 
of coercion, while narco-trafficking aggravated the 
weakness of the state. 16 

Democratic governance functions best when 
the executive, legislative, and judicial branches are 
independent. In Colombia the checks and balances 
face a powerful and energetic executive. President 
Alvaro Uribe. He is immensely popular and has 
provided effective leadership since 2002, though with 
a tendency to often micro-manage. In mid-2009, there 
was a robust national debate on the pros and cons of 
Uribe running for a third term. The cons appeared 
to win, given the disappointing record of third-term 
presidents in Latin America. The stakes in Colombia 
for the international community are high. Unless state 
institutions become effective and the government gains 
control of all the national territory, the ailments that 
afflict Colombia, such as narco-trafficking, corruption, 
and violence, will fester and continue to be exported to 
Latin America, the United States, Canada, and Europe. 
Indeed, the conflict paradigm and the policy/ strategy 
responses which Colombia exemplifies have immense 
implications across the globe. 

Colombia is a highly stratified society of 45 
million people, with a vast gap between rich and 



poor. Nearly half of the population lives in poverty, 
a condition aggravated by the estimated 3.8 million 
persons internally displaced by the continual conflict. 
If one is born poor in Colombia, one is likely to die 
poor. 17 Poverty explains, in part, the ease with which 
some Colombians look to criminal activity to escape 
the hopelessness of their existence, in a land where 
wealth and land are so inequitably distributed, and 
where the reach of the state has been so meager. A 
critical commentary on the rule of law comes from 
the celebrated Colombian novelist, Gabriel Garda 
Marquez, in his famous 1996 essay, "For the Sake of a 
Country Within Reach of the Children." 

Justice and impunity co-inhabit inside of each in the 
most arbitrary way; we are fanatical legalists but carry in 
our souls a sharp-witted lawyer skilled at sidestepping 
laws without breaking them, or breaking them without 
getting caught... Perhaps we are perverted by a system 
that encourages us to live as if we were rich while forty 
percent of the population exists in abject poverty... we 
always want a little more of what we already have, more 
and more of what once seemed impossible, much more 
than the law allows, and we obtain it however we can, 
even if that means breaking the law . 18 

More recently, Colombian scholar Francisco 
Thoumi, speaking of the societal impact of corruption 
and criminality, warns against the dishonesty trap: 

. . . when criminal behavior is tolerated and accepted, 
the socialization process ends, producing a generation 
of individuals with weak internalized constraints. In 
these cases, it may be argued that a society falls into a 
'dishonesty trap' from which it is very difficult to escape. 

The problem is simply that where most people are 
dishonest, it is very costly for anyone to be honest . 19 
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In the case of Colombia over the last 25 years, the 
judicial system became even more dysfunctional 
because of the violence and corruption generated by 
drugs, as discussed later in this paper. 

Colombia's experience yields significant lessons 
for statesmen pondering countries in crisis that may be 
candidates for support in the area of governance. While 
U.S. support and advice made a crucial difference, 
Colombians themselves bore the burden of sacrifice in 
bringing their country back from the brink. 20 What sets 
Colombia even more apart is that despite its travails 
of the last 15 years, foreign military forces are not 
conducting peacekeeping, security, or the complex 
and expensive missions of post-conflict reconstruction 
on its soil. Such forces were never needed or desired 
by Colombians. It is a sui generis Colombian effort, 
with a strong dose of American economic and military 
assistance to the multi-year Plan Colombia effort. 
For example, the U.S. military footprint, measured 
in manpower on the ground, is limited and none are 
assigned for combat duties. 21 In fact, during 2005-08, 
the number of U.S. military personnel varied from 136 
to 563, and the civilian contractors from 173 to 454. 
However, during 2008 the numbers for both categories 
ranged from 250 to 350 personnel total. Such limited 
U.S. involvement provides a strong element of 
legitimacy to the Colombian effort. It also forced 
Colombians to sacrifice and to be creative in developing 
effective institutions of governance and security, 
thereby sinking deeper roots within the country's 
political culture. 

Colombia telescoped into a small time window 
the complicated process for building an effective state 
that should have been accomplished generationally 
since it became independent in the 1820s. Founded 
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intentionally as a weak state in the 1820s by political 
leaders who feared strong central authority and a 
strong military, it subsequently divided into a number 
of independent states in the 19th century, and therefore 
remained short of sufficient military power and re- 
sources. Consequently, central authority stayed weak 
well into the modern era. Strong regionalisms, war, 
and violence have characterized Colombia's political 
life, in what historian Marco Palacios calls the struggle 
between "legitimacy and violence." 22 The Thousand 
Days War of 1899-1902 between Conservatives and 
Liberals was particularly destructive and presaged the 
La Violencia that would begin in 1948. 23 

Adding to its internal weakness was the reality 
that the Colombian state was short of the tax revenues 
required to pay for security and effective governance 
amid one of the world's most difficult geographies. 
Daniel Pecaut, a French sociologist and a leading 
authority on Colombia's conflict, argues: 

. . . the multiplicity and intensity of the conflicts are 
caused above all by the fact that national unity has never 
been fully consolidated and the central State has only had 
precarious authority and . . . has not had the monopoly of 
violence. The geographic fragmentation of the territory, 
crossed by three mountain chains of the Andes, the 
multiplicity of urban poles, the constant movement to 
occupy new frontier zones, have contributed to this 
situation. Consequently, the phenomena of violence 
almost always bear a social connotation, in which the 
State unquestionably is implicated, whether the political 
factions in power favor them, or because of the absence 
of state control favor, their growth ." 24 

Another scholar supports this thesis: "... state 
infrastructural weakness is the primary cause of 
political violence in Colombia. Indeed, in conjunction 
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with the drug trade, state weakness has shaped the 
type of political violence that Colombia is experienc- 
ing, namely, multiple sovereignty." 25 The reality of 
weak state capacity was keenly felt by the private 
sector, which was feeling the pain of war in the form 
of kidnappings, assassinations, extortion, and the de- 
cline of property values. Consequently, and partly 
at the urging of the private sector, in 2002 President 
Uribe imposed a special war tax on the wealthiest 
citizens, which included some 62,000 people. His 
administration used the revenues generated to fund 
military and security operations and institution- 
building activities in conflict and post-conflict areas, 
essentially expanding the reach of the state. Reports that 
the tax was oversubscribed indicate that taxes will be 
paid if the results are both directly applied and visible, 
thereby further contributing to state legitimacy. 

The Challenge to the Rule of Law: Ungoverned 
Space, Noninstitutionalized Colombia, and 
Violence. 

A large part of Colombia's national territory 
had not been under government authority, and its 
borders have not been controlled by either Bogota or 
the neighboring states of Ecuador, Peru, Venezuela, 
Brazil, and Panama. 26 Moreover, a high percentage 
of Colombians in the underclass do not receive the 
benefits of governance because the ministries of the 
state do not reach them, whether in remote rural areas 
or the cities. As much as 40 percent of national territory 
is inhospitable and lightly populated — such as the 
eastern plains (llanos), the Choco, and the Amazon 
(Putumayo, Vaupes, Vichada, Caqueta, Guainia, 
Guaviare, and Meta), in addition to shanty towns in 
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large cities (e.g., Comuna 13 in Medellin) — and lacks 
sufficient government services and control. A 2003 
report done by a distinguished cast of Colombian 
scholars enumerated 209 municipalities that were 
considered the most vulnerable to violence because 
of the lack of governance by the state. Governance 
was defined in terms of the presence of police, jails, 
communications, education, public offices, municipal 
purchases, health services, quality of life, in spite of 
the threats of homicide, terrorism, massacre, forced 
displacement posed by the Revolutionary Armed 
Forces of Colombia (FARC), the Ejercito de Liberation 
National (ELN), and paramiltaries. 27 

Narco-traffickers and terrorists alike conduct 
their illegal activities by exploiting Colombia's 
difficult geography, multiple international airports, 
an expanding highway system (Colombia has one of 
the lowest road densities in the world), ports on the 
Atlantic and Pacific coasts, extensive rivers, and poorly 
controlled international borders. In the 21st century, 
Colombia still has zones of active internal colonization 
with expanding frontiers where state presence, 
such as access roads, schools, medical facilities, 
communications, and even the police, are scarce to 
nonexistent. This pattern is discussed in greater detail 
in the section on the La Macarena region. 

The great uprising of 1948 launched the modern 
period of conflict. La Violencia, and spread into the 
rural areas, lasting until the 1960s. From this conflict 
also emerged the two largest insurgencies, the FARC 
and the ELN. Each of these groups was nearly 
eliminated by the 1980s. However, the eruption of the 
cocaine economy in the 1980s resuscitated the FARC 
and ELN. Their organizational use of kidnappings 
and extortions allowed them to fill their war chests, 
while simultaneously corrupting their claim to be 
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legitimate revolutionary groups. They developed their 
own addiction to drug money, becoming partners 
in an international crime syndicate that spanned all 
continents. The growing insecurity gave rise to the 
paramilitary self-defense forces, which competed with 
the FARC and ELN for brutality, territory, money, and 
population control. 

How Bad Can It Get? 

Narco-trafficking totally transformed the conflict in 
the 1980s and 1990s. The Colombian state and society 
both came under the assault of a powerful combination 
of the criminal substate actors, a deep economic 
downturn, and endemic corruption, as well as marked 
social and economic inequality. Narco-traffickers 
assassinated Justice Minister Rodrigo Lara Bonilla 
in April 1984. The attack on the Palace of Justice on 
November 6, 1985, by the M-19 guerrilla group with the 
financial aid of narco-trafficker Pablo Escobar is akin to 
America's September 11, 2001 (9/ 11). 28 Eleven Supreme 
Court justices were killed in the operation that included 
a badly conducted effort by the Colombian army to 
retake the building. These events and the growing 
barbarity of the traffickers plunged the country into a 
vicious campaign of terrorism against the state. Some 
100 judges resigned after the Lara Bonilla assassination. 
Later, the assassination of three presidential candidates 
by Escobar (killed by authorities) of the Medellin 
cartel manifested the power of the drug cartels. The 
assassination of juez sin rostro (faceless judge) Judge 
Miryam Rocio Velez in 1992 showed that the cartels 
had penetrated the highest security and had become a 
mortal threat to the institutions of government. 29 
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At this time, some 90 percent of the cocaine entering 
the United States was coming from Colombia, creating 
havoc in the streets and adding to the addicted 
population, and forcing Washington to declare a war 
on drugs in 1989. However, when President Ernesto 
Samper (1994-98) received six million dollars for his 
campaign from the Cali cartel, it was difficult for 
Washington to deal with the Colombian president and 
his offices, although working relations with the rest 
of the government continued. For example. President 
William Clinton authorized Ambassador Myles 
Frechette to cancel Samper's U.S. tourist visa, making 
him the first sitting head of state to have his tourist 
visa cancelled by the United States. The cancellation 
signaled Washington's objection to Samper's accept- 
ance of narco-financed campaign contributions, there- 
by sending a message that Colombians, and indeed, 
all Latin Americans, would understand. 

To further complicate matters for the Colombian 
state, in 1997, the FARC defeated the Colombian 
Army in several battalion-sized battles. This was the 
first time that a modern Latin American army was 
successfully beaten by such irregular formations in 
the field. In contrast, Batista's army in Cuba collapsed 
from moral corruption rather than battlefield defeats. 
Concurrently, the military's human rights record 
made U.S. military aid problematic, thus diminishing 
the potential benefits of U.S. assistance and influence 
among the armed forces. 

The challenge of ungoverned space and non- 
institutionalized Colombia was intensified by groups 
outside the law (the FARC, ELN, and United Self- 
Defense Groups of Colombia [AUC] were declared 
terrorist groups by the U.S. Department of State well 
before 9/11) that operated with near impunity — the 
narco-traffickers, the terrorist guerrillas, and the 
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paramilitaries. They took advantage of the weak 
institutions of central authority and the operational 
facility provided by globalization and the proliferation 
of sophisticated military and nonmilitary technology. 
In Washington, there were ominous warnings about 
the entry of the FARC into Bogota and the possibility 
of a narco-state, Farclandia, emerging in south-eastern 
Colombia. General Fernando Tapias, commander of 
the Colombian armed forces, asserted at this time that 
the state had to recover legitimate authority over its 
national territory. 

In the throes of battlefield reverses, the Colombian 
government began a long process of reorganizing 
and expanding what had been a small and defensive- 
minded military in order to reestablish the monopoly 
of the legitimate use of force. In 1998, the Colombian 
Army could deploy a mere 35,000 troops for combat, 
with precious little mobility, logistical support, and 
intelligence apparatus for a country the size of Texas 
and California combined (see map of Colombia on 
page 18). The task to transform and reorganize the 
military was seriously undertaken by the successive 
administrations of Presidents Andres Pastrana 
(1998-2002) and Alvaro Uribe. However, despite the 
significant growth of the public security forces (military 
and police) over the last 10 years, the task in 2009 is 
still far from complete. 

In 2002 some 15 percent of the nation's 1,098 
municipalities (equivalent to U.S. county seats) did 
not have a police presence. However, under the Uribe 
administration, all 1,099 municipalities (including the 
addition of one new municipality) now have establish- 
ed police units for the first time in Colombian history. 
In addition, newly established 120-man mobile police 
units (called Escuadrones Mobiles Rurales de Carabineros ) 
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Map of Colombia. 


actively patrol rural Colombia, providing presence in 
areas of conflict and assisting in the counternarcotics 
campaign. 

Rural Colombia is also part of a vast physical and 
human geography, called the noninstitutionalized part 
of Colombia by the United States Agency for Inter- 
national Development (USAID). Here, the minimal 
conditions for the existence of the modem state are not 
available, with notable lacks in state services, especially 
security and the rule of law. However, the Uribe 
Administration (2002-10) recently began an ambitious 
interagency program of integrated action (referred 
to as Accion Integral ) to reach out to build the sinews 
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and capillary system of the state in these ungovemed, 
noninstitutionalized, violence-prone spaces. 

La Macarena. 

La Macarena is a microcosm of the governance 
challenges posed by noninstitutionalized Colombia. It 
is located on a mountain outcropping, the Serrama de 
La Macarena, in the Meta department, 4 hours travel 
by land, and located some 200 kilometers southeast of 
Bogota. About 100,000 people live there, with many 
arriving as colonists as recently as the 1970s. It is one 
of the most biologically rich regions of the world, so 
much so that the Colombian government established 
three national parks to safeguard the flora and fauna. 30 
Nonetheless, the decades-long absence of state 
authority allowed the FARC to consolidate control 
and use this land to grow 6.5 crops per year of coca 
(as opposed to 2 crops expected in other parts of the 
country), thereby producing over 200 metric tons of 
cocaine per year, or nearly 40 percent of Colombia's 
total production. During this period. La Macarena was 
literally the bank of the FARC. 

The population in the area is characterized by 
high levels of poverty, violence, and criminality; 
lack of property titles; and high levels of illiteracy, 
malnutrition, and disease. At the same time, "The 
access of local citizens to Colombia's judicial system is 
very poor." 31 However, beginning in 2007, under the 
program called "The Plan of Integral Consolidation for 
La Macarena," the Colombian government undertook 
an ambitious interagency effort to achieve security and 
institutional control; strengthening of local govern- 
ment and participation by civil society; eradication of 
illegal crops and the development of a legal economy; 
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reestablishing territorial control; and the application 
of justice and the protection of human rights. 32 First, 
after establishing security, the government is now 
inserting technicians, engineers, police, prosecutors, 
social workers, and policy managers to "transform 
a lawless backwater into something resembling a 
functioning part of Colombia. "[Even so, more work 
needs to be done to build infrastructure such as roads, 
an electrification and communications grid, schools, 
medical facilities, and legitimate agricultural pursuits 
and markets. The Washington Post reports that progress 
is very encouraging:] We had to find a way to solve the 
security problem and the coca problem at the same time 
because they feed off each other, said Sergio Jaramillo, 
Vice Minister of Defense and an architect of the project. 
It's all one problem, and it needs a joint solution." 33 
Susan Reichle, USAID Director in Colombia, stated 
that bringing the military and various government 
agencies together to bring services is "not something 
that's rocket science, but it's a very, very difficult thing 
to actually do." 34 Finally, a USAID report of June 2009 
noted: "Increasingly, La Macarena is viewed as a model 
to launch consolidated state presence, spur economic 
and social development, and restore long-term peace 
in other parts of Colombia that are suffering from 
violence and narco-trafficking." 35 

A Work in Progress or End Game? 

The Colombian culture of illegality did not start 
with the emergence of the cocaine economy in the 
1980s. Colombia's problems of governance, security, 
and the rule of law are deeply rooted, beginning as 
early as the colonial period and the very founding 
of the state in the 1820s. This is not a culture or an 
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environment that is easily transformed or changed. 
Therefore, the best judgment of many observers is 
that in 2009 Colombia is a work in progress regarding 
governance and the rule of law. It is coming back from 
the brink of a feared implosion and moving in the right 
direction. Greater public security is now established 
and violence is significantly reduced; over 30,000 para- 
militaries have been demobilized, disarmed, and are 
being reintegrated; and the FARC is on the defensive, 
sustaining serious battlefield reverses in recent years. 
Additionally, numerous FARC and ELN members 
have surrendered. Compared to statistics from 2002, 
homicides are down 40 percent; kidnappings were 
reduced by 83 percent, and terrorist attacks decreased 
by 76 percent. In a demonstration of international law 
enforcement, a total of some 800 Colombian traffickers 
were extradited to the United States by 2009. However, 
even though cocaine production was reduced, much 
was still getting through to foreign markets. 

Net Assessment 2009. 

However, as of 2009, the agents of violence have not 
been decisively defeated and the corrupting influence 
of narcotics still has very deep roots. A disturbing 
new trend is the recycling of ex-paramilitaries and 
terrorists into criminal gangs, a problem that ensued 
from an imperfect demobilization of the paramilitaries 
and FARC and ELN members, predominantly due 
to insufficient economic opportunities for the 
demobilized. 

The net assessment in mid-2009 is that the Colom- 
bian state had mobilized enough effort and resources 
to put the illegal armed groups in an irreversible state 
of decline. Accordingly, if the strengthening of the 
state continued along at the same pace of enhanced 
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political, economic, military effort, and legitimacy, it 
was estimated that the conflict could be in its terminal 
phase, with the end game perhaps in sight. 36 Yet this 
may still be overly optimistic for the reason indicated 
earlier: the Colombian state has not extended the rule 
of law to the entire national territory. 

While the illegal armed groups might be in ir- 
reversible decline, the cocaine economy persists. In 
2007, the U.S. Government estimated that coca 
cultivation encompassed 167,000 hectares, an increase 
from 157,000 hectares in 2006. Because of manual and 
aerial eradication (an effective technique because 
replacement plantings are less productive), estimated 
coca production decreased from a high point of 700 
metric tons in 2001 to 535 tons in 2007. Despite the 
decline, sustained robust production and supply 
continues to undermine the entire supply-side strategy 
of eradication. The task ahead is consolidating the pro- 
gress made in the last 10 years and not to lose ground 
in the process. For example, in 2009, the government 
was conducting expanded efforts at "clear, hold, and 
develop" in conflict areas, such as the Integrated 
Consolidation Plan for La Macarena described earlier. 

Nevertheless, the Department of State's 2009 
International Narcotics Control Strategy Report admon- 
ishes: "The GOC (Government of Colombia) still must 
make efforts to gain control of the vast Pacific coastal 
zones and border areas, demobilize and integrate 
ex-combatants, and advance the reconciliation and 
victim reparations processes." 37 Finally, society's 
main antagonist, the FARC, has not been strategically 
defeated and can adapt and survive, as it has repeat- 
edly demonstrated. 38 
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Administration of Justice Program: From Investiga- 
tive to Accusatory, Colombia's Revolutionary 
Change. 

Colombia's recent performance and the restrained 
American response to its internal security crisis yield 
powerful lessons about the centrality of the effect of 
the rule of law in post-conflict societies. 39 The United 
States has been supporting rule of law reforms in Latin 
America and elsewhere for a number of years. These 
efforts have been prominent in El Salvador, Panama, 
Guatemala, Honduras, and the Dominican Republic, 
while Mexico is converting to an accusatory system. 
In Colombia, the American rule of law program goes 
back to 1986, and is the oldest and most extensive of 
all country programs. 40 The Colombian constitution of 
1991 was amended in 2002 to mandate conversion to 
an accusatory system, with a congressionally-issued 
accusatory code in 2004, and subsequent implemen- 
tation began in 2005. The transformation was complet- 
ed in 2008. 

The Colombian judicial system was implanted 
by imperial Spain fitfully in the difficult geographic 
environs of New Granada. Like Spanish law, it 
originates from Roman law and draws also from King 
Alfonso the Wise's Las Siete Partidas of 1265 and later 
Spanish imperial legislation during the colonial period. 
The Crown and the Council of the Indies tried to 
create the perfect society in the colonies by legislating 
profusely for Spain's global empire with an immense 
outpouring of some 350,000 laws and decrees ( cedulas ) 
by 1650. 41 The Laws of the Indies were idealistic to the 
point of being utopian, at times casuistic and often at 
variance with the realities in the New World. Moreover, 
long distances and difficult communications made 
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enforcement problematic. Instead of the ideal society 
intended by the Crown, the reality often took two 
forms: corruption and the device called obedezco pero 
no cumplo (I obey but do not comply) among officials. 

The pattern of profuse legislation continued into 
the independence period, irrespective of the state's 
meager capacity to enforce compliance. Indeed, the 
Constitution of 1991 illustrates the distance between 
the good intentions of the text and the reality of the 
state: "... the Constitution of 1991 has not produced 
the results we all hoped it would because there does 
not exist in Colombia a State (sic) capable of supporting 
and enforcing constitutional norms." 42 Another 
commentator calls the constitution "... a document of 
rigid micromanagement (e.g., it mandates indexation 
of pensions and sets specific targets for inflation 
and the allocation of regional public expenditures) 
rather than one that establishes basic institutions for 
democratic decision-making in a dynamic world . . . the 
Constitution promises too much to too many citizens, 
as if Colombia could create the welfare state of an 
advanced industrial country." 43 Thus, disrespect for the 
rule of law took root early in Colombia's existence and 
still persists, compounded by weak state capacity. 

By the late 1990s, the Colombian legal system 
reached new levels of dysfunction, as impunity for 
crime soared to 95-98 percent of crimes committed. 
Convictions occurred in less than 7 percent of homi- 
cides, investigations were made in only 38 percent, 
and only 11 percent led to trials. In contrast, during 
this same time period in the United States an arrest was 
made and the defendant brought to trial in 65 percent 
of discovered murders, and conviction occurred in 
more than half. 44 The Colombian legal system was 
ponderously slow, with judges, police, and witnesses 
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intimidated by bribery, threats, and assassinations. 
In addition, there was an enormous backlog of cases 
going back years. The system required writing down 
everything, which frustrated those seeking justice, 
some of whom sought their own justice, since justice 
delayed is justice denied. The backlog of cases kept 
soaring. 

These conditions existed in the Colombian state 
despite the second highest budget allocated to the 
judiciary in Latin America, and a high per capita num- 
ber of judges, 17.1 per 100,000 people, versus 2 and 3 
in the United States and Spain. A large budget does 
not mean that the judicial system is effective. Other 
factors, such as security, fairness, and access, must play 
a role. No less important is the nature of the system, 
inquisitorial versus accusatory. 

Among its many defects, the Colombian criminal 
justice system had a "Notable gap between the 
constitutional principles related to the public due 
process without unjustified delays and the reality of the 
daily written, ritualistic, and formalistic practices" and 
a "Lack of procedures or administrative regulations to 
guarantee the tracking and preservation of evidence. 
. . ." There was a "general lack of understanding by 
the public on how to fully exercise fundamental rights 
to public trials, including the right to information and 
evidence supporting judicial decisions." 45 

Incremental change in legal procedures was not 
going to fix the problems alone; structural reform was 
required. One legal scholar, intimately familiar with the 
judicial system, defines the change from investigative 
to accusatory as: "a revolutionary movement in 
Colombia [that] has drastically altered the adjudication 
of criminal acts from a centuries-old inquisitorial 
process based on continental law traditions to an 
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oral accusatory system modeled on Anglo-American 
practice and procedures." 46 

The U.S. Department of Justice (DOJ) and USAID 
have supported the change to the accusatory system 
within a comprehensive assistance package by which 
"United States policy responds to Colombia's social, 
economic, governmental, narcotics and terrorism 
challenges in a balanced and comprehensive man- 
ner." 47 Overall, American support has gone to counter- 
terrorism capabilities, counternarcotics, support to 
development of alternative crops and marketing, drug 
demand reduction, interdiction, human rights, anti- 
financial crimes and money laundering, good govern- 
ance, political competition and consensus build- 
ing, protection of vulnerable populations (such as 
internally displaced persons) and economic services, 
trade and investment, anti-corruption, food security, 
civil society, stabilization operations, security sector 
reform, disarmament, demobilization and reintegration 
of ex-combatants, and demining. Such policy breadth 
and integration enhanced the legitimacy of not only 
the U.S. support but the Colombian effort as well. 

One of the advantages for the program is that 
bipartisanship in Washington for Colombia generally 
has been strong, built on the convergence of national 
interests between the two countries in the common 
fight against illegal narcotics, and, more recently, in the 
fight with terrorism. President Clinton issued Presi- 
dential Decision Directive (PDD) 14 to confront the 
narcotics challenge in the Andean region, and followed 
with PDD 73 addressing policy towards Colombia and 
support for Plan Colombia; while President George W. 
Bush issued National Security Presidential Directive 
18 (NSPD-18) specifically for Colombia, updating the 
earlier PDD 73. 48 
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An important milestone for engaging sustained 
American support was the adoption of Plan Colombia 
in 1999, which was crafted by Colombian officials with 
American consultation. Plan Colombia envisioned $7.5 
billion for the struggle against narcotics with the major 
portion, $4.5 billion, coming from Colombia itself; 
$1.6 billion from the United States; and the rest from 
Western Europe, Japan, and Canada. In 2005, the end 
of Plan Colombia's first 5 years, Colombia had spent 
$7 billion and the United States $4 billion. The impact 
of 9/11 helped expand American support, though the 
countemarcotics rubric remained in the supporting 
legislation. From 1999 to 2008, the United States 
provided over $6 billion of support, from economic to 
military, along with advice on a range of needs. The 
support has been instrumental in turning the situation 
around. Some Colombians say that the United States 
saved the country. 

President Uribe's Politica de Defensa y Seguridad 
Democrdtica (Democratic Defense and Security Policy) 
of 2003 became the principal strategy document for 
Colombia's own interagency effort. Some observers 
believe it provided the most important element to make 
Plan Colombia work. With respect to the rule of law, 
the document states: "The government will support 
the rationalization of the administration of justice and 
the professionalization of its officials ... as well as . . . 
installing an accusatory system which strengthens the 
investigative character of the institution." 49 

What helped the effort was a continuity of na- 
tional level support in both the United States and 
Colombia, institutional memory and policy familiarity 
over a number of years, cultural sensitivity, and 
institutionalization of the policy effort by the American 
side. The U.S. interagency effort, which included the 
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Departments of State, Justice, Defense, and Treasury, 
the Office of National Drug Control Policy, United 
States Southern Command, and USAID, as well as the 
Drug Enforcement Agency and the U.S. Coast Guard, 
sustained and deepened the U.S. whole of government 
personal and institutional working relationships 
with Colombian counterparts, horizontally as well as 
vertically within the agencies of both governments. 
With respect to the administration of justice program, 
the corresponding ministries in Colombia have been 
the Presidency, Ministry of Justice, Defense, Interior, 
and the Fiscalia General (Attorney General). The 
confidence and depth of the U.S.-Colombian strategic 
relationship over the last 10 years is a standard of 
excellence that should serve as a paradigm for the 
future. 

Results and Lessons Learned. 

To fully appreciate the revolutionary change in 
the legal system, it is best to contrast the accusatorial 
and the inquisitorial. The Office of Democracy and 
Governance at USAID defines the two: 

The legal systems of the United States and England are based 
on the common law tradition, while the civil law system is 
followed elsewhere in Europe and throughout most of the 
LAC (Latin American and Caribbean) region . . . .The civil 
law system is inquisitorial: investigation is controlled 
and directed by a judge instead of a prosecutor; testimony 
and other evidence are normally presented in written form 
with little opportunity for cross-examination; a prosecutor's 
role is minimal; proceedings and trial are based primarily 
on documentary submissions; and juries are uncommon. 
The common law system is known as accusatorial 
or adversarial: investigation is controlled by the parties 
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in opposition (in criminal cases, a prosecutor and defense 
attorney); a judge sits as a neutral decision-maker; testimony 
and other evidence are normally presented orally in open 
court with opportunity for complete cross-examination; 
public trials are customary; and juries are often impaneled to 
hear the evidence and decide the facts . 50 (Emphasis added) 

The transformation from inquisitorial to accusatory 
was accomplished by 14 Latin American countries in 
the last 17 years, with differing levels of success. These 
reforms have been called "the deepest transformation 
that Latin American criminal procedures have under- 
gone in nearly two centuries." 51 The reform movements 
emanated from a number of sources, including the 
work of legal entrepreneurs 52 in Latin America who 
adapted ideas from Europe and the United States and 
from among their own nations to improve the effective- 
ness of judicial systems. Another impetus came from 
the demands for judicial effectiveness in the context 
of the wave of Latin American democratization (after 
the period of military governments in the 1960s and 
1970s) as well as the high crime rate that has assailed 
Latin American countries in the last 25 years. USAID 
played a crucial role in supporting the work of the 
entrepreneurs beginning in the 1980s. 

Between 2000 and 2008, the United States spent 
$238.9 million to promote the rule of law, judicial 
reform, and complementary capacity building in 
Colombia. The work was supervised by USAID and 
the DOJ. The results have been remarkable in the 
areas of institutional strengthening, training, access 
to justice, public education, and awareness. Criminal 
cases are now resolved in 75 percent less time (weeks 
and months instead of years), and over 60 percent of 
cases formally charged are resulting in convictions, 
compared with 3 percent under the old system. 53 
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There is a significant reduction in the backlog of 
criminal cases through reduction in case processing 
times (e.g., 87 percent reduction in case processing 
times for robbery cases and 77 percent for homicide 
cases), with an increase in convictions from 34 
percent to 60 percent; publishing of manuals for the 
accusatory process; improvements in the physical 
and technological infrastructure (including virtual 
courtrooms in small municipalities linked to court- 
rooms in larger cities), more than 2,000 conciliators 
certified for alternative dispute resolution; and support 
to law schools, to include training 145 professors and 
change in the content of the curriculum in 38 universi- 
ties. By 2006, DOJ and USAID had trained more than 
40,000 prosecutors, criminal investigators, judges, 
public defenders, and technical experts, including 
over 20,000 in the accusatory system. Moreover, 
DOJ developed specialized prosecutor/ police task 
force units to combat human rights abuses, money 
laundering, narcotics, and corruption, and has provided 
forensic equipment for DNA, fingerprint, and ballistic 
analysis. 54 The pace of training was impressive. DOJ 
estimates that in 2009 it will train 200 prosecutors, 
400 judges, 300 forensic experts, 5000 police, and 400 
protection personnel. 

One key aspect of a well functioning judicial system 
is for the police to be expert at recognizing and collecting 
evidence. In Colombia, unless the culprit was caught 
in flagrante delicto, it was almost impossible to get a 
conviction. With American assistance, the Colombian 
police trained a group of forensic specialists who 
have done superb work in identifying buried bodies 
(extrajudicial killings). These forensic specialists are 
much in demand throughout South America. 

According to Checchi and Company Consulting, 
Inc., the contractors charged with carrying out the 
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USAID/ Colombia Justice Reform program from 2001 
to 2006, the greatest challenge in implementing the 
accusatorial system was the "cultural transformation 
required to implement changes injudicial customs and 
paradigms. Several centuries of inquisitorial tradition 
. . . were the challenges ... in this regard." 55 Currently, 
the program is focusing on increasing people's access 
to justice in noninstitutionalized Colombia, so that the 
more vulnerable gain confidence in and use the justice 
system to defend their rights. 

Moreover, 49 justice houses ( casas de justicia) 
are now established, and five new Regional Justice 
Houses are to be built in 2009 with approximately 16 
satellite houses in rural areas with high levels of Afro- 
Colombian and indigenous people. Justice houses are 
designed to "facilitate access to justice for poor people 
and to promote efficient, comprehensive, and peaceful 
resolution of everyday legal issues," often through 
alternative dispute resolution. 56 From the inception 
of the program until the end of 2008, the casas de 
justicia handled over 7.8 million cases, with 1,347,463 
in 2008 alone. USAID cites this successful example of 
alternative dispute resolution: 

In Popayan, a mid-sized Colombian provincial capital, 
nine-year-old forge Eduardo visited the Prosecutor's 
Office in the city's USAID-supported Justice and Peace 
House because he had heard that people could go there 
to resolve their problems. His problem, he said, was that 
his mother had to work a great distance from home as 
a maid in order to support her family. She didn't make 
enough money, he told us, and the family was short of 
food and clothing, among other necessities. His father 
was long separated from his family and provided no 
support, either financial or emotional, forge Eduardo 
asked the Prosecutor at the Justice and Peace House 
for help. He said that his mother was afraid to come to 
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the House and in any case did not want to make a legal 
claim against his dad. 

The Prosecutor called Jorge Eduardo's mother. After 
conversing with him, she agreed that Jorge Eduardo's 
father should be summoned to the House for a meeting. 

The father attended the appointment, recognized 
Jorge Eduardo as his son, and listened carefully as the 
Prosecutor explained to him Jorge's legal rights, as 
well as his own obligations as a parent. The parents 
then agreed to a monthly child support amount, which 
averted having to send the case to court. In the several 
months since this successful mediation, Jorge Eduardo's 
father visits his son regularly and makes monthly child- 
support payments directly to his mother. He is now part 
of his son's daily life, accompanying him to important 
church and school events . 57 

In addition to the administration of justice program, 
the American Embassy Bogota started a Culture of 
Lawfulness program in 2002, focusing on schools 
and police. The school program collaborates with the 
Ministry of Education, the Vice President's Office, the 
Presidential Program for the Fight Against Corruption, 
and municipal mayors and secretaries of education. 

Under the Culture of Lawfulness program, target- 
ed for eighth and ninth grade audiences, 60 hours 
of instruction is incorporated into the mandatory 
education program. The program is intended to 
affect teacher and student knowledge, attitudes, and 
behavior about the rule of law, and reach relatives, 
parents, and friends. The police program began in 2005 
with the goal of "creating a police culture in which 
crime and corruption are discouraged, and police are 
rewarded for upholding and promoting the law and 
human rights. Armed with these skills, officers should 
become positive role models and leaders in their 
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communities." 58 There is also an aggressive plan to 
educate military attorneys, judges, and commanders 
in international human rights law, rules of engagement 
that are sensitive to civilian casualties, prohibition of 
extrajudicial killings, training about effective judicial 
procedures and government ethics. 

Despite these achievements, the General Account- 
ing Office states that the justice system still has "limited 
capacity to address the magnitude of criminal activity 
in Colombia." 59 The International Crisis Group cau- 
tions in its May 2009 report that "the sluggish justice 
system is an ineffective deterrent" to prevent human 
rights abuses. 60 Similarly, the United Nations Human 
Rights Commissioner expressed concern about death 
threats to human rights workers and community 
leaders. 61 These assessments verify the author's earlier 
description of Colombia as a work in progress. 62 For 
example, the number of backlogged cases is still 
staggering despite the fact that trials are held more 
quickly under the accusatorial system. Prison sentences 
are often ridiculously short, and there is absurdly 
generous time off for good behavior. Moreover, a 
culture of illegality still influences politics. There are 
unquestionably many years of work still ahead for 
Colombia in strengthening the justice system, and the 
United States should continue to support it. Nonethe- 
less, there are some important lessons learned: 

1. U.S. supported reform programs are more likely 
to succeed if there is a strong convergence of national 
interests between the United States and the host 
country, and if the host country's political leadership 
is fully committed, and if there is national citizen-level 
commitment. 

2. U.S. supported structural change is more likely 
to occur if given a long-term process of familiarization 
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and institutionalization of the program, involving 
people and agencies, as well as continuity of programs. 
For example, the U.S. assistance program to Colombia 
has roots going back over 40 years to the 1960s. 

3. Rule of law programs cannot be sustained without 
adequate security, which must also be established 
within legal norms. 

4. Rule of law programs must be part of an integrated 
whole of governance strategy, to include economic and 
social development. 

5. The host country must design, implement, and 
make the sacrifices for its own program of reform and 
institution building for the effort to take deep roots in 
the political culture. 

6. Big reforms are expensive, requiring money not 
only from the United States but budgetary commitment 
from the host country. Some reforms, such as rule of 
law, are relatively inexpensive and have a high payoff 
that will legitimate and strengthen the effectiveness of 
other reforms and reconstruction efforts. 

7. The primacy of legitimacy and rule of law must 
be central components of instruction, doctrine, and 
education for post-conflict reconstruction governance 
activities. 

Colombia is a paradigm for the future in many 
respects that are worth studying, especially the rule of 
law, governance, and security. It is the best ongoing 
laboratory for democratic state building. For example, 
its apparent success in establishing territorial control 
and protecting the population may provide lessons for 
establishing security in Afghanistan, recognizing the 
vast differences between the two countries and their 
societies and the distinct role that the United States 
plays in each. 63 
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Without minimizing the importance of all impor- 
tant mutually reinforcing elements in addressing the 
challenges of democratic governance, alternative 
development, security, and state presence, it is the rule 
of law that brings them together and draws strength 
from those elements. 
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